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INTRODUCTION

1. No child is born with an understanding, much less acceptance, of any racial
hierarchy. Rather, racial identity and hierarchy are artificially constructed, and must be taught
and learned.! The U.S. Supreme Court has emphasized that “the public schools” are “the primary
vehicle for transmitting the values on which our society rests.”?> The schoolhouse is the site
where the State inculcates in children the society’s democratic and cultural values, with the
purpose of preparing them for eventual participation in common life. But it is also the site of
transmission of concepts of racial hierarchy and racism, in all of its forms. Children encode
social meanings as they move through the world, and nowhere more so than at school. Children
of color, in particular, experience and internalize the racism that is inherent in their educational
experiences, which in turn hinders their educational achievement.

2. The Education Article of the New York State Constitution guarantees all
schoolchildren the right to “a sound basic education”: one that “conveys not merely skills, but
skills fashioned” to prepare students for “meaningful civic participation in contemporary
society.”3 Pursuant to this mandate, a sound basic education necessitates that students acquire a
set of substantive capabilities, including “basic literacy, calculating, and verbal skills,” not
merely for their own sake,* but in service of a foundational purpose: to equip New York
schoolchildren with the knowledge and abilities they need to meaningfully engage in current
civic and economic life. This “purposive orientation for schooling” lies “at the core” of the
Education Article’s requirement that all students receive a sound basic education.’

3. An education system that reproduces, validates, and even exacerbates the artificial

! Tsabel Wilkerson, Caste: The Origins of Our Discontents 17-18 (2020).

2 Plyler v. Doe, 457 U.S. 202, 221 (1982) (internal quotation marks and citations omitted).

3 Campaign for Fiscal Equity, Inc. v. State, 100 N.Y.2d 893, 905 (2003) [hereinafter CFE II]
(construing Article XI, section 1 of the New York State Constitution (the Education Article)).
4 Campaign for Fiscal Equity, Inc. v. State, 86 N.Y.2d 307, 316 (1995) [hereinafter CFE I].

> CFE 11, 100 N.Y.2d at 905.

This is a copy of a pleading filed electronically pursuant to_New York State court rules (22 NYCRR §202. 5- b(d)(3)(|))
which, at the time of its printout fromthe court systenmis el&ctronic website, had not yet been revi ewed and

approved by the County C erk. Because court rules (22 NYCRR §202.5[d]) aut hori ze the County Clerk to reject

filings for various reasons, readers should be aware that docunments bearing this | egend may not have been 6 of 81
accepted for filing by the County d erk.



CAUTI ON:  THI' S DOCUMENT HAS NOT YET BEEN REVI EWED BY THE COUNTY CLERK. (See bel ow.) | NDEX NO. UNASSI GNED
NYSCEF DOC. NO 1 RECEI VED NYSCEF: 03/09/2021

racial hierarchies that have long structured civic, commercial, and social life in the United States
cannot prepare its students for meaningful democratic and economic participation in today’s
diverse society. As the State recognizes in its Culturally Responsive-Sustaining Education
Framework, ® such engagement requires education to recognize and honor the dignity of all racial
and ethnic groups, rather than privilege white status, values, language, and norms. It requires that
students develop the ability to critically assess their own biases and place in society, and to work
empathically and collaboratively with individuals whose backgrounds and circumstances differ
from their own. As Plaintiffs’ expert Dr. Amy Stuart Wells explains, “diverse classrooms,” in
which such learning across difference takes place, benefit “all students, including middle-class
white students, because they promote creativity, motivation, deeper learning, critical thinking,
and problem-solving skills.”” By failing to furnish such environments as well as the culturally
responsive curriculum, diverse teaching corps, and mental health supports necessary to prepare
students to redress the immensely complex “public problems confronting the rising generation,”®
the State and City deny all New York City schoolchildren a sound basic education in violation of
the Education Article.

4. Although the State pays lip service to the role of public education in challenging
racial hierarchies—acknowledging, for example, the need for its educators to disrupt the
“complex system of biases and structural inequities” that “routinely confers advantage and

disadvantage” on the basis of race and other characteristics®—it has permitted New York City to

®N.Y. State Educ. Dep’t, Culturally Responsive-Sustaining Education Framework 6 (2019),
http://www.nysed.gov/common/nysed/files/programs/crs/culturally-responsive-sustaining-
education-framework.pdf (“New York State understands that the responsibility of education is
not only to prevent the exclusion of historically silenced, erased, and disenfranchised groups, but
also to assist in the promotion and perpetuation of cultures, languages and ways of knowing that
have been devalued, suppressed, and imperiled by years of educational, social, political, [and]
economic neglect and other forms of oppression.”) [hereinafter CRSE Framework].

7 Amy Stuart Wells et al., How Racially Diverse Schools and Classrooms Can Benefit All
Students, The Century Foundation 14 (Feb. 2016), https://production-tcf.imgix.net/app/uploads/
2016/02/09142501/HowRaciallyDiverse  AmyStuartWells-11.pdf.

8 CFE II, 100 N.Y.2d at 905.

9 CRSE Framework, supra note 6, at 6.
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preserve an education system that reinforces and even strengthens the very architecture of
inequities that both the State and City profess the desire to dismantle. Nearly every facet of the
New York City public education system operates not only to prop up, but also to affirmatively
reproduce, the artificial racial hierarchies that have subordinated people of color for centuries in
the United States. Indeed, if government’s goal were to create a system of education that would
replicate and in fact exacerbate pernicious racial inequality in the City, it would be challenging to
design a more effective system than that which currently exists.

5. In this complaint, Plaintiffs use the term “racism” to capture the four categories of

racism defined by the State in its Culturally Responsive-Sustaining Education Framework:

Internalized racism describes the private racial beliefs held by and within
individuals. The way we absorb social messages about race and adopt them as
personal beliefs, biases, and prejudices are all within the realm of internalized
racism. For people of color, internalized oppression can involve believing in
negative messages about oneself or one’s racial group. For Whites, internalized
privilege can involve feeling a sense of superiority and entitlement or holding
negative beliefs about people of color.

Interpersonal racism is how our private beliefs about race become public when
we interact with others. When we act upon our prejudices or unconscious bias —
whether intentionally, visibly, verbally — we engage in interpersonal racism.
Interpersonal racism also can be willful and overt, taking the form of bigotry, hate
speech or racial violence.

Institutional racism is racial inequity baked into our institutions, connoting a
system of power that produces racial disparities in domains such as law, health,
employment, education, and so on. It can take the form of unfair policies and
practices, discriminatory treatment and inequitable opportunities and outcomes. A
school system that concentrates people of color in the most overcrowded and
under-resourced schools with the least qualified teachers, compared to the
educational opportunities of more advantaged students, is an example of
institutional racism. . . .

Structural racism (or structural racialization) is the operation of racial bias
across institutions and society. It describes the cumulative and compounding
effects of an array of factors that systematically privilege one group over another.
Since the word “racism” often is understood as a conscious belief, “racialization”
may be a better way to describe a process that does not require intentionality.
Race equity expert [jJohn [a]. [pJowell writes: “’Racialization’ connotes a process
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rather than a static event. It underscores the fluid and dynamic nature of race...

‘Structural racialization’ is a set of processes that may generate disparities or

depress life outcomes without any racist actors.” 1
New York City’s public education system is suffused with and perpetuates these various forms
of racism, in ways blatant or subtle, intended or willfully ignored and tolerated, through means
including:

e Maintaining a racialized pipeline to the City’s prime educational opportunities, including
its Gifted & Talented (G&T) programs and screened middle and high schools, that
excludes many students of color, who are instead condemned to neglected schools that
deliver inferior and unacceptable outcomes;

e Allowing schools to teach a Eurocentric curriculum that centers white experience,
marginalizing the experiences and contributions of people of color;

e Failing to recruit, retain, and support a racially diverse educator workforce to provide
challenging and empathic instruction to all students; and

e Failing to provide sufficient training, support, and resources to enable administrators,
teachers, and students to identify and dismantle racism, such that students of color
regularly experience racialized harms at school, and failing to provide adequate mental
health supports to redress those harms.

Individually and collectively, these policies and practices, detailed infra, cause the denial of a
sound basic education to New York City schoolchildren. Their outcomes—the systematic
exclusion of students of color from adequate, much less prime, educational opportunities and the
resulting denial of social and economic mobility;!! the state-sanctioned demeaning of children

based on their race, manifested in disproportionate rates of discipline and pushout; and the

10 CRSE Framework, supra note 6, at 60—61.

'L Cf. Plyler, 457 U.S. at 222 (“[B]y depriving the children of any disfavored group of an
education, we foreclose the means by which that group might raise the level of esteem in which
it is held by the majority.”); Gary B. v. Whitmer, 957 F.3d 616, 648 (6th Cir. 2020) (“[TThe
history of education in the United States . . . demonstrates a substantial relationship between
access to education and access to economic and political power, one in which race-based
restrictions on education have been used to subjugate African Americans and other people of
color.”); id. at 662 (“Education has long been viewed as a great equalizer, giving all children a
chance to meet or outperform society’s expectations, even when faced with substantial
disparities in wealth and with past and ongoing racial inequality.”), reh’g en banc granted,
opinion vacated, 958 F.3d 1216 (6th Cir. 2020).
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continued subordination of racially marginalized communities—contravene New York law and
subvert the core principles of American democracy and the purposes of the State educational
system.

6. As the City Council acknowledges, New York City’s public schools are among
“the most segregated in the country”: in 2018-19, close to 75 percent of Black and Latinx
students attended schools with less than 10 percent white students, and over 34 percent of white
students attended schools with majority white populations, notwithstanding that only 15 percent
of City students are white.!? Students of color are denied meaningful access to social and
economic mobility by an elementary and middle school pipeline that rewards families’ affluence
and ability to navigate a rigged system in which individuals with superior access to test

preparation, information, and other resources are almost invariably the most successful.!3 They

I2N.Y. City Council, School Diversity in NYC, https://council.nyc.gov/data/school-diversity-in-
nyc/ (accessed Mar. 7, 2021), archived at https://perma.cc/NPQ9-SNMH. A number of these
schools are even more segregated in 2021 than they were in the 1960s, when parents and
students advocated for more robust integration measures following the City’s piecemeal efforts
to desegregate its schools after Brown v. Board of Education. Eliza Shapiro, Segregation Has
Been the Story of New York City’s Schools for 50 Years, N.Y. Times (Mar. 26, 2019),
https://www.nytimes.com/2019/03/26/nyregion/school-segre gation-new-york.html.

13 Although some students of color make it through the system and ultimately gain admission to
prestigious universities, they do so in spite of, not because of, its structure, and with the support
of their families, teachers, and student and community groups. In 2020, two students of color
created a website called “The Outsiders Guide,” designed to help Black and Latinx students
adjust to social and academic life at the specialized high schools and prepare for college.
Ashleigh Garrison, Meet ‘The Qutsiders’: New website aims to support students of color at
NYC'’s elite public high schools, Chalkbeat (July 9, 2020), https://ny.chalkbeat.org/2020/7/9/
21319297/the-outsiders-website-to-support-black-and-hispanic-students-nyc-elite-public-high-
schools. As the website explains:

Along with being extremely challenging and competitive, New York City’s high
schools are extremely segregated. One of the effects of this segregation is that
students of color at any given competitive high school in the city have a very
unique experience and face a very specific set of challenges and obstacles. This
unique experience is made harder because of the limited resources offered
specifically for us and the very small community for support and guidance. That

is one of the reasons that the majority of the authors of this website are students of
color.
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are consistently disproportionately relegated to neglected schools—some of which are former
factories, others of which are situated above or near major highways—in which the overcrowded
classrooms, the battered textbooks, the unsanitary bathrooms, and the presence of vermin all bear
witness to the (lack of) value ascribed by the City and State to their occupants. And, because the
City and State have failed to recruit and support a diverse educator workforce and to implement
adequate training and curriculum guidance, they have created educational environments in which
students of color repeatedly experience racial animosity and rank racial insensitivity that their
schools neither prevent nor redress, including:

e Teachers directing Black students to write the pros and cons of slavery on the board;

e Teachers assigning Black students to research the origins of the n-word, while assigning
white students other research topics;

e Teachers requiring students to say the n-word aloud in class, over the objections of Black
students;

e Teachers professing their inability to distinguish among Asian students;
e Teachers and students mocking students of color for their names and modes of speaking;

e White students calling Black students “monkeys” and “apes”; Muslim students
“terrorists”’; and Latinx students “illegal”;

e White students asking, when classroom lights are turned off, “Where is [Black
student]?”;

e Students scrawling racial slurs and swastikas in textbooks and school buildings; and

e Teachers demeaning the achievements of students of color, as when a teacher told a
Latinx senior: “You may have gotten into Yale, but you can still go to jail.”

These are not isolated incidents or examples of schools’ tolerating “kids being kids.” They are
the foreseeable manifestations of a public education system that creates, validates, and
perpetuates a racialized hierarchy.

7. The system reproduced by the New York City public schools is fundamentally

The Outsiders Guide, https://www.outsidersguide.net/ (accessed Mar. 7, 2021), archived at
https://perma.cc/BS8C-3L3P.
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one of caste: an artificial, graded “ranking of human value that sets the presumed supremacy of
one group against the presumed inferiority of other groups on the basis of,” in the United States,
race.! At base, caste divisions are “about power—which groups have it and which do not.”!3
Caste and, by extension, race, also determines which groups’ members are “seen as worthy of
[societal resources]” and as deserving of “respect, authority, and assumptions of competence.”!®
The way individuals can expect to be treated by others is profoundly shaped by where they are
situated within the caste system—by the value society affords to them according to their race.

8. A caste system is dependent on distinguishing and separating groups, and New
York City accomplishes this early, sorting students into Gifted & Talented (G&T) versus general
education programs when they are as young as age four. Both access to the G&T test and its
outcomes have been determined by economic and navigational capital that is disproportionately
held by white families, including awareness of the existence of the test, which has not been
administered to all children but only to those whose parents signed them up; ability to pay for
test preparation, sometimes starting as early as 18 months; and ability of the child to answer
questions that privilege wealth.!” Consequently, the demographics of the City’s G& T programs
reflect disparate familial resources, enrolling predominantly white and certain Asian students. '®

Although the City scrambled to adopt a last ditch, one-year change in its G& T admissions

14 Wilkerson, supra note 1, at 17.

157d.

16 Id. at 17-18.

17 Eliza Shapiro, Should a Single Test Decide a 4-Year-Old’s Educational Future?, N.Y. Times
(Sept. 4, 2019), https://www.nytimes.com/2019/09/04/nyregion/nyc-gifted-talented-test.html.

18 Both the State and the City largely report data on “Asian” students monolithically, obscuring
the demographic diversity of Asian American and Pacific Islander (AAPI) populations. See, e.g.,
N.Y. State Educ. Dep’t, District Enrollment — Race and Ethnic Origin 2020-21,
http://www.p12.nysed.gov/irs/statistics/enroll-n-staft/District2021Race.xlsx (accessed Mar. 7,
2021), archived at https://perma.cc/SL3E-2WSF; N.Y. City Dep’t of Educ., Demographic
Snapshot — Citywide, Borough, District, and School, SY 2015-16 to 2019-20, https://
infohub.nyced.org/docs/default-source/default-document-library/demographic-snapshot-2015-
16-t0-2019-20-(public).xlIsx (accessed Mar. 7, 2021), archived at https://perma.cc/GD7C-3YDS.
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process following a City panel’s refusal to renew its testing contract,!® the new, ad hoc process—
which still grants in-the-know parents a gatekeeping role in nominating their children for G&T,
and which relies on subjective and nontransparent evaluations by pre-K teachers and City
Department of Education staffers?*—does nothing to cure the previous test’s pernicious impacts
on students already in the system, and merely replaces one discriminatory evaluation mechanism
with another.?!

9. Having identified so-called “gifted” students, the City has set them apart from
their classmates in general education, who are predominantly Black and Latinx. (Although
“Asian” students, treated monolithically by the State and City, supra note 18, are well-
represented in G&T and other screened programs, this treatment obscures severe economic
stratification and diverse English language acquisition needs within Asian American and Pacific

Islander communities.)?? This segregation largely occurs within the same schools, which

19 Christina Veiga, Here’s how NYC will admit students to ‘gifted’ programs for 2021, Chalkbeat
(Feb. 17, 2021), https://ny.chalkbeat.org/2021/2/17/22288448/nyc-gifted-admissions-2021.
20N.Y. City Dep’t of Educ., Gifted & Talented, https://www.schools.nyc.gov/enrollment/
enroll-grade-by-grade/gifted-and-talented (accessed Mar. 7, 2021), archived at https://
perma.cc/439J-JGJS.

21 This last-minute decision, which was not adopted in accordance with City rulemaking
procedures, contravenes the National Association for Gifted Children’s recommendation that
identification of giftedness occur over time, rather than in a single evaluation, infra note 72.
Relying on parent nominations and subjective evaluations, it also has a foreseeable disparate
impact on Black and Latinx schoolchildren, as the Department of Education contemporaneously
recognized: commenting on the decision, a Department spokesperson stated: “We remain
committed to finding a fairer and more equitable way forward to identify and meet the needs of
students who would benefit from accelerated learning and enrichment, informed by a citywide
engagement plan|[.] . .. We believe deeply that wide scale changes are needed to address the
racial disparities in who has access to [G&T] programs.” Veiga, supra note 19 (emphasis
added) (quoting N.Y. City Dep’t of Educ. spokesperson Katie O’Hanlon). See Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266—68 (1977) (setting forth a non-exhaustive
list of factors relevant to ascertaining discriminatory purpose, including evidence of disparate
adverse impact, the decision’s “historical background,” the “sequence of events leading up to”
the decision, including departures from normal procedures or substantive conclusions, and the
decision’s “legislative or administrative history”).

22 See, e.g., Rakesh Kochhar & Anthony Cilluffo, Income Inequality in the U.S. Is Rising Most
Rapidly Among Asians, Pew Research Ctr. (July 12, 2018), https://www.pewresearch.org/social-
trends/2018/07/12/income-inequality-in-the-u-s-is-rising-most-rapidly-among-asians/. See
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communicates plainly to the students their position within the academic hierarchy. The message
to Black and Latinx students is emphatic and unequivocal: “You are less intelligent, and thus
deserve fewer resources, than your white and Asian peers.” So too is the message to white and
certain Asian students: “You have been chosen for this program based on your superior abilities.
You are smarter than your classmates in general education, and you deserve the extra benefits we
have provided you.” As Plaintiffs’ expert Dr. Pedro Noguera observes, such sorting tends to be
self-reinforcing as students “internalize the labels assigned to them.”?? Researchers have found
that both white students and students of color “keenly observe[] the unspoken messages of ability
tracking,” understand “social and academic privileges” as “primarily the property of White
students,” and “create[] their own versions of segregation” in school spaces.?*

10. The discriminatory gatekeeping mechanism of G&T evaluation is the entry point
into an exclusive pipeline to the City’s prime schools and educational programs—a pipeline that
is inaccessible to large swaths of Black and Latinx students and their families.? As
predominantly white and Asian students progress through elementary school G&T programs,
they acquire the academic and soft skills, credentials, and insider knowledge needed to hurdle the
City’s subsequent gatekeeping mechanisms: the highly competitive admissions screens for its

elite middle and high schools.?¢ In fifth grade, the system sorts students again, with selective

generally John Beam et al., “We’re Not Even Allowed to Ask for Help”’: Debunking the Myth of
the Model Minority, Coal. for Asian Am. Children & Families (2011), https://www.cacf.org/s/
Were-Not-Even-Allowed-to-Ask-for-Help-1.pdf.

23 Pedro Noguera, The Trouble With Black Boys xx (2008).

24 Joy Howard, The White Kid Can Do Whatever He Wants: The Racial Socialization of a Gifted
Education Program, 54 Educ. Studies 553, 563 (2018).

25 E.g., Elizabeth A. Harris & Ford Fessenden, The Broken Promises of Choice in New York City
Schools, N.Y. Times (May 5, 2017), https://www.nytimes.com/2017/05/05/nyregion/school-
choice-new-york-city-high-school-admissions.html.

26 In a blunt acknowledgment of the inequities of the middle school screening process, Mayor de
Blasio announced in December 2020 that the City would pause the use of middle school screens
for one year. Christina Veiga, NYC announces sweeping changes to middle, high school
application process, Chalkbeat (Dec. 18, 2020), https://ny.chalkbeat.org/2020/12/18/22188384/
changes-nyc-school-application-process (“[W]hat is clear is that our past involves too much
exclusion. Our past includes too much inequality,” [Mayor de Blasio] said. “We need to move to
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middle schools choosing among 10- and 11-year-olds based primarily on their fourth grade
report cards and State standardized test scores. Some schools rely on other factors that cater to
and reward wealth and proximity to dominant cultural norms, as when members of
predominantly white parent-teacher associations assess fifth graders’ capacity to thrive at a given
middle school. Just as affluent families can, and do, pay handsomely for fourth grade State
standardized test preparation, they also pay admissions consultants to prepare their children for
middle (and later, high school) interviews.?’ In-the-know parents may also choose to prep their
children directly, using sample interview questions posted in online parent networks.?® Interview
questions themselves frequently privilege affluence, as when students are asked to describe their
out-of-school interests and extracurricular activities—questions that disadvantage, for example,
students who must care for their siblings after school or whose families lack the disposable
income to pay for such activities.

11.  The predictable culmination of this system of tracking and filtering is the City’s
high school admissions process, in which students may ostensibly choose from among more than
700 programs at 400 high schools.?’ However—as the City knows well after decades of disparate
outcomes that have grown starker in recent years—for many Black and Latinx eighth graders,
entire swaths of high schools and programs are functionally off-limits. This is because these

programs’ admission requirements reward precisely the same economic and navigational capital

a different place.”). The City did not, however, commit to a permanent cessation of middle
school screening. Nor did it stop, even temporarily, the use of high school admissions screens.
1d.

21 E.g., Admit NY, Middle School, https://admitny.com/our-services/middle-school/ (accessed
Mar. 7, 2021), archived at https://perma.cc/W9B4-GC7V (listing middle school admissions
services including “Parents and Student Interview Prep”; “Overview of School Landscape”;
“Individualized Action Plan & Timeline”; and “Essay Guidance and Feedback™).

28 E.g., Park Slope Parents, Middle School Interview Questions, https://
www.parkslopeparents.com/Education-Advice/middle-school-interview-questions.html
(accessed Mar. 7, 2021), archived at https://perma.cc/R653-BPGY (sample questions include:
“What interests you about our curriculum?”’; “What are your goals for the end of the 5th grade
school year?”; “Have you ever done community service?”).

2 N.Y. City Dep’t of Educ., High School, https://www.schools.nyc.gov/enrollment/enroll-grade-
by-grade/high-school (accessed Mar. 7, 2021), archived at https://perma.cc/U7QM-Z8TS.
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that has accrued to the benefit of more privileged students and their families throughout their
elementary and middle school years. A student in a G&T program, for example, or a student
whose parents can afford to pay for test preparation, is significantly more likely to score better
on the seventh grade State standardized tests that many selective high schools use as admissions
criteria. Schools may also grant priority to continuing eighth graders, privileging the students
who gained admission through the middle school screening process. Because of these dynamics,
a student of color may well select 12 programs and be rejected from every single one, without
any justifiable reason. Plaintiff F.P., for example, applied to several high schools and was
rejected by all of them. She explained: “My parents did not complete high school because they
immigrated to the United States. I didn’t know what the high school application process was like.
Nobody told me I was unlikely to get accepted to high schools like Bard and Baruch.” A 2017
New York Times article captured the pathos of this system. Describing eighth graders from the
Bronx who had arrived early to secure a place at the front of the line for a high school
admissions fair, the article noted: “But for many of the students from Pelham Gardens, and
others like them, it was already too late. The sorting of students to top schools—by race, by
class, by opportunity—begins years earlier, and these children were planted at the back of the
line.”30

12.  The starkest manifestation of New York City’s segregated school system is its
test-based specialized high schools—eight elite schools for which admission is based on a score
on a single standardized test, the Specialized High Schools Admissions Test (SHSAT). As
discussed infra, the State legislature in 1971 enacted the Hecht-Calandra Act—the statute
underpinning the test—to prevent an assessment of whether the test was culturally biased,
leading to public criticism that the legislation sought “to guard against increased numbers of

blacks and Puerto Ricans” in the specialized high schools.3! In the intervening 50 years, neither

30 Harris & Fessenden, supra note 25.
31 Francis X. Clines, Assembly Votes High School Curb, N.Y. Times (May 20, 1971),
https://www.nytimes.com/1971/05/20/archives/assembly-votes-high-school-curb-limits-city-
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the State nor the City has assessed whether the test is culturally biased, nor has either entity
publicly released comprehensive validity studies that comport with professional standards, if
indeed any such studies have taken place. And despite widespread consensus among
psychometricians, including Plaintiffs’ experts Dr. Ezekiel Dixon-Roman and Dr. Howard
Everson, that a standardized test score should not be the sole factor in allocating admissions
offers to elite schools, that is precisely the way the City uses the SHSAT. Even programs
intended to compensate partially for disparities in access to the specialized high schools—which
are themselves an admission of the biased selection process—revolve around the test. For
example, candidates are identified for the Discovery program—which allows a limited number
of low-socioeconomic status students to gain admission after enrolling in a “summer enrichment
program”*—based on their proximity to the SHSAT cutoff scores.?3 As with the City’s other
gatekeeping mechanisms, performance on the SHSAT largely reflects affluence and access to
resources, including social capital, such as parent networks that share information about the test
and admissions process; high-quality K-8 education; and expensive and time-consuming test
preparation, which can cost families $3,000 for 18 hours of “SHSAT Comprehensive
Tutoring.”3* The SHSAT is thus a contest of access to coaching and extracurricular resources,

not an evaluation of a student’s capacity to succeed in the specialized high schools.

boards-power-to-ease.html; see also, e.g., Jim Dwyer, Decades Ago, New York Dug a Moat
Around its Specialized Schools, N.Y. Times (June 8, 2018), https://www.nytimes.com/2018/
06/08/nyregion/about-shsat-specialized-high-schools-test.html (““The unambiguous purpose [of
Hecht-Calandra] was to cut off a study of whether the test should be changed. Another effect was
to stop an effort to expand the admission of black and Latino students that was underway during
the administration of John V. Lindsay, the liberal mayor.”).

2 N.Y. City Dep’t of Educ., Diversity in Admissions, https://www.schools.nyc.gov/
enrollment/enrollment-help/meeting-student-needs/diversity-in-admissions (accessed Mar. 7,
2021), archived at https://perma.cc/3XTB-Y V97.

3 Id. (“To be eligible for the Discovery program, a Specialized High Schools applicant must: . . .
Have scored within a certain range below the cutoff score on the SHSAT . . ..”).

34 Princeton Review, SHSAT Test Prep in Your Area — Tutoring, https://
www.princetonreview.com/product-search/shsat?x=1#s=&e=&td=&page=1&len=5&
dow=127&m=3&pg=1&pt=274&1=25&t=SHSAT&v=list&z=60666& cmpid=0&dpl= (accessed
Mar. 7, 2021).
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13.  Unsurprisingly, the specialized high schools’ admissions outcomes constitute the
most extreme examples of the results of a sorting process that systematically advantages
members of groups with the greatest social and economic resources. Every year, the City releases
these numbers, and the acceptance of just a handful of Black and Latinx students to the City’s
elite high schools reliably sends shock waves through the City and country, prompting
expressions of outrage and calls for reform. In March 2019, for example, the New York Times
published an article entitled “Only 7 Black Students Got Into Stuyvesant, N.Y.’s Most Selective
High School, Out of 895 Spots.”33 One year later, the paper published an article with nearly
identical statistics, headlined “This Year, Only 10 Black Students Got into N.Y.C.’s Top High
School.”3¢ The ritual repeats year after year, but the SHSAT remains in place.

14.  Inan interview about school integration, former New York City Schools
Chancellor Richard Carranza called the specialized high schools “the elephant in the room.”3’
But the real elephant in the room—the obvious issue that no one wants to name, much less talk
about—is racism. Racism, which takes various forms, is the reason that, although policymakers
and members of the public decry the SHSAT’s outcomes every year in March, the State has
failed to take action to eliminate it. Racism is the reason that the State and City countenance a

system that at every stage screens out Black, Latinx, and other children of color from the City’s

35 Eliza Shapiro, Only 7 Black Students Got Into Stuyvesant, N.Y.’s Most Selective High School,
Out of 895 Spots, N.Y. Times (Mar. 18, 2019), https://www.nytimes.com/2019/03/18/nyregion/
black-students-nyc-high-schools.html.

36 Eliza Shapiro, This Year, Only 10 Black Students Got into N.Y.C.’s Top High School, N.Y.
Times (Mar. 19, 2020), https://www.nytimes.com/2020/03/19/nyregion/nyc-schools-numbers-
black-students-diversity-specialized.html.

37 Christina Veiga et al., Ahead of his first anniversary in office, Carranza talks SHSAT, a pre-K
strike and his turnaround strategy (Mar. 26, 2019),
https://ny.chalkbeat.org/2019/3/26/21107217/
ahead-of-first-anniversary-in-office-carranza-talks-shsat-a-pre-k-strike-and-his-turnaround-
strategy. Carranza resigned as Chancellor in February 2021, following “repeated clashes with
Mayor Bill de Blasio over” New York City school desegregation. Eliza Shapiro, N.Y.C. Schools
Chief to Resign After Clashes Over Desegregation, N.Y. Times (Feb. 26, 2021), https://
www.nytimes.com/2021/02/26/nyregion/richard-carranza-nyc-schools.html.
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high-quality public educational programs. And racism—manifested in an unwillingness to forgo
racial privilege despite its harms to historically marginalized groups—is the reason that, with few
exceptions,?® State and City officials refuse to support and implement real change.

15.  Racism in various forms pervades the New York City school system. City public
schools impress on Black and Latinx students their limited worth within the societal caste
structure. Every day, students of color in City schools suffer racialized harms inflicted by certain
administrators, teachers, and peers—traumatic incidents that their schools fail to prevent through
proper professional development and support and lack the mental health resources to redress.3°
Students of color are taught a curriculum in which civilization is equated with whiteness, and
coursework is dominated by white authors and Eurocentric portrayals of history. Teachers who
seek instead to deliver a racially equitable education receive little to no support or guidance from
the City and State; must design their own curriculum or even expend their own resources to
purchase culturally responsive learning materials; and are evaluated narrowly by their students’
performance on culturally destructive standardized tests, e.g., infra note 121. Unsurprisingly,
therefore, many courses, including in core subjects, largely exclude or include only superficially
the histories, achievements, and voices of historically marginalized people of color, such that
students of color rarely, if ever, recognize themselves in their curriculum. Nor do they see
themselves in their instructors or school leaders: New York City teachers and administrators are

predominantly white,%° and it is these white authority figures that students of color learn to

38 E.g., Eliza Shapiro, De Blasio Is Stalled on School Integration, but Brooklyn Parents Have a
Plan (Aug. 23, 2018), https://www.nytimes.com/2018/08/23/nyregion/brooklyn-district-15-
schools-diversity-lottery.html.

391In 2017, New York City reported an average of approximately one social worker for every 900
students, which falls abysmally short of the recommended ratio of one social worker for every
250 students. Gale A. Brewer, Who'’s Caring: The State of School-Based Mental Health Care in
NYC Schools 4-5 (2017), https://www.manhattanbp.nyc.gov/wp-
content/uploads/2018/06/School-Mental-Health-Report-2017-Final.pdf; Nat’l Ass’n of Soc.
Workers, NASW Standards for School Social Work Services 18 (2012),
https://www.socialworkers.org/LinkClick.aspx ?fileticket=

1Ze4-9-Os7E%3d&portalid=0.

40 Infira para. 55.
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associate with the dispensation of knowledge and discipline. At the same time, students of color
are well aware of the positions occupied by adults of color within their schools, as janitors,
cafeteria workers, security guards, and paraprofessionals.

16. One of the many cruelties of the New York City school system is that students of
color frequently share the same buildings with more privileged students enrolled in separate,
screened schools or programs, and thus witness firsthand the disparities between their own
educational experiences and those of their predominantly white and Asian peers. At the John Jay
Educational Campus in Brooklyn, for example, students at three predominantly Black and Latinx
high schools, including Park Slope Collegiate, long had access to only a fraction of the sports
programs available to the mostly white and Asian students enrolled at Brooklyn Millennium
High School.#! Similarly, students in predominantly Black and Latinx schools often lack access
to the high-quality art and music programs and extracurricular activities that their more
privileged peers take for granted. Although the clear message to Black and Latinx students—
“you don’t matter”—may be the most jarring when different groups of students share the same
campus, it is equally plain in the ramshackle school buildings, dilapidated learning materials, and
scant extracurricular opportunities that are functionally reserved for students of color alone.*

17.  When students of color demand attention to these inequities, the system
sometimes makes minor adjustments: affinity groups at specialized high schools, for example,
are permitted to hold attendance-optional town hall meetings where a self-selected group of

students can discuss the racist incidents that occur in these schools on a regular basis. Other

41'In 2016, whereas Brooklyn Millennium and Millennium High School in Manhattan had 17
Public School Athletic League teams, the three predominantly Black and Latinx schools had only
four. See Susan Edelman, DOE schools in shared building are ‘separate and unequal’: suit,
N.Y. Post (July 9, 2017), https://nypost.com/2017/07/09/elite-school-has-better-athletics-than-
schools-in-shared-building-suit/. In an acknowledgment of the system’s inequity, then-
Chancellor Carranza announced a pilot program that added only 19 teams across 26 City high
schools. N.Y. City Dep’t of Educ., Chancellor Carranza Announces Shared Teams Public
Schools Athletic League Pilot (Mar. 15, 2019), https://www.schools.nyc.gov/about-
us/news/announcements/
contentdetails/2019/03/15/shared-teams-public-schools-athletic-league-pilot.

42 Infira paras. 75-78.
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